MANDATORY SHARING OF DATA AMONG ONLINE SEARCH ENGINES: NEED FOR PRO-

COMPETITIVE INTERVENTIONS

INTRODUCTION

In today’s digital World, the internet has become indispensable for information, communication,
and commerce. The internet is the repository of a vast amount of information, which can easily
be accessed using online search engines. This makes online search engines a central part of our
daily lives. However, even after playing an integral role in all spheres of life, online search engines
do not charge a penny for most of the services that they offer to the end users. This is made
possible by network effects and the multi-sided nature of the market.! Online Search Engines
typically collect data regarding search queries entered by the end users and behavioural data as to
how they have interacted with the search results. This data is then used to train the algorithms to
provide relevant search results and targeted advertisements.” The Online Search Engines earn
revenue from the online advertisements on their platform. This provides dominant entities with a
huge competitive advantage over other firms. A huge end-user base translates into huge amounts
of user data and, consequently, better search results. It also translates into more demand among
advertisers and better-targeted advertisements due to a better-trained algorithm.” To reduce the
competitive advantages of the incumbents, the European Union (EU) passed the Digital Markets
Act (DMA).* The Digital Markets Act provides for additional obligations and restrictions for
enterprises that are designated as a Gatekeeper in any of the Core Platform Services (“CPS”).’
Online search engines have been included in the definition of CPS.° One of the obligations that
only applies to Online Search Engines is the obligation to provide ranking, query, click and view
data to any third-party undertaking under article 6(11) of the DMA.” The draft Digital Competition
Bill (“DCB”) in India is heavily influenced by the DMA and contains similar provisions on many
of the issues.” However, the DCB does not contain the mandatory data sharing provision
mentioned in article 6(11) of the DMA. Against this backdrop, it becomes necessary to investigate

the need for a similar provision in India.
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In this academic sphere, a lot of literature exists on the importance of data in the digital markets.’
Some scholars have also argued that data is an essential facility and a refusal to provide the same
can be considered as an abuse of dominance."” However, no literature exists on the necessity of a
mandatory data sharing regime akin to Article 6(11) of the DMA in India. It is this gap that this
paper seeks to fill. This paper deals with two research questions. The first question is whether a
mandatory data sharing regime is necessary in the Online Search Engines Market in India. The
second is whether mandatory data sharing is feasible considering possible conflicts with Privacy
and Intellectual Property (IP) rights. In this paper, I shall firstly, argue that a mandatory sharing of
Search queries, clicks, and view data (“Click and query”) is necessary to protect competition in the
market for Online Search Engines. Secondly, look at a possible way of enforcing such a provision
and argue that it can be balanced with any privacy or IP rights concerns. I shall majorly rely upon
Legal and Economic concepts as well as surveys conducted by different agencies across the globe

to support my claims.

I. Online Search Engines: Need for data Sharing to break perpetual Monopoly

In this section, I shall firstly, provide a brief overview of the relevant markets, the players involved
and the lack of competition in the markets; Secondly, discuss the importance of data for providing
Online Search services; Thirdly, I shall highlight the loss of consumer welfare that the lack of

competition is causing,.

A. Market for Online Search Engines and Online Search Advertisements: More than a

decade-long monopoly

As discussed in the introduction, Article 6 (11) only applies to Online Search Engines. Online
Search Engines is further defined as: “a digital service that allows users to input queries in order to perform
searches of, in principle, all websites, or all websites in a particular langnage, on the basis of a query on any subject
in the form of a keyword, voice request, phrase or other input, and returns results in any format in which information

related to the requested content can be found”."'
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The requirement of “@// websites” in the above definition effectively means that the market only
includes players that offer the services of a general web search rather than the services of
specialized search services that are restricted to specific domains like hotels, restaurants that are
offered by many other companies." In effect, the market for Online Search Engines is similar to
the relevant market of “General Web Search” defined by the CCI in the Google Ecosystem Case."
Therefore, for the purposes of this paper, reference to Online Search Engines shall mean the
market for General Web Search. In the Google Ecosystem case, the CCI had traced the market
share of different players in the market from 2009 to 2019. Google consistently had more than
95% of the market share while other players like Bing, Yahoo, etc, never had more than 3.5% of
the market share in any of the years."* The trend has continued, and Google still has more than
95% market share in Online Search Engines in India."” In the European Union'® and globally"’,
the picture remains the same, with Google consistently having more than a 90% share for the past
10 years. I shall discuss the factors contributing to Google’s high market share in the next sub-

section.

Online Search Services and Online search advertising are two sides of the market for Online Search
Engines. The revenue from the Online Search advertising is used to maintain and upgrade the
Online Search Services.”® Online Search advertising is, however, not the only source of revenue
for Google. Google also generates revenue from Online display advertisements."” The CCI and
other regulators have already differentiated between the two markets in their past decisions and

reports.”’

For the purposes of this paper, I shall focus solely on the market for Online Search
Advertisements. This is because the Online Search advertising market is open only to Online
Search Engines. The players operating in the market for Online Search advertisements are the
same as players operating in the Online Search Services market” The Online Display

advertisement market has other platforms like Meta, Amazon, etc.”” Further, Google is present in

the market for Online Display advertisement through YouTube, Google Maps, and other products
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that are not connected with the Online Search services.” Further, from the demand side, online
search and display advertisements are not substitutable as they serve different purposes. Search
advertisement is intent-based, that is, it is targeted towards customers who are already looking for
the product. Online Display, on the other hand, is more suitable for raising brand awareness and
venturing towards newer audiences.”* Therefore, compating the revenue generated by Google
through online display advertisement with that of other Online Search Engines will not provide a

correct assessment.

In the Google Ecosystem order, the CCI found that the revenue generated by Bing and Yahoo in
the relevant market during the period of 2011 to 2018 was minuscule in compatison to Google.”
This was because Google had more than 95% of the market share in the Market for General Web

% The condition of

Search, which left no incentive for the advertisers to opt for Bing or Yahoo.
the market is expected to be similar since Google continues to hold more than 95% share in the
market for general web search in India.*” Therefore, Google’s market share in the market for
Online Display advertisement market should remain the same. The condition is not unique to
India, as Google held more than 90% of search advertising revenue from 2010 to 2019 in the
United Kingdom.*® Therefore, Google enjoys a High Market Share not just in India but in
developed markets like the United Kingdom as well. In the next sub-section, I shall look at the
factors that have contributed to the continued high market share of Google and argue that access

to some of the data collected by Google is necessary to build a product that can compete with the

Google Online Search Engine.

B. Impossible to Compete: Access to Data a prerequisite for building a Competitive Online
Search Engine

Online Search Engines collect aggregated click and query datasets. Click and query dataset is
essentially information about the queries that the consumers have entered into the search box and
the links that they have clicked from the results that were shown.” Click and query data is then

used to train algorithms, which makes changes to the order of results shown (ranking).” The click
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and query data not only help in improving the quality of results shown but also help advertisers
reach consumers who are more likely to avail their products or services. This click and query data
can also be used to develop newer algorithm models that can suggest corrections to spellings.”
This makes the Online Search Engine that has access to huge amounts of data highly superior in
comparison to the ones that do not have access to the data. In a survey conducted by Duck-Duck-
Go, consumers mentioned that relevance and quality of search results are the most important
criteria for choosing a Search Engine.”” Google’s competitors like Duck-Duck Go and Bing have
tried other ways of gaining consumers, like non-collection of personal data®, providing rewards

and incentives to consumers™, respectively. However, all these strategies have failed, and

>
DuckDuckGo and Bing could not effectively gain market share. This implies that a competitor
will have to at least provide a similar standard of relevance in search results in order to compete
with Google. The value of relevant search results seems to be so high that consumers are not
responding to any other incentives provided by the competitors. However, as discussed earlier, the
massive difference in market share and consequently the difference in the amount of data collected

make it impossible to build a product of similar quality. In the next sub-section, I shall discuss

some of the consumer harms that result from a lack of competition in this market.

C. The Cost of Online Search: Loss of Innovation and Consumer Welfare

The use of an Online Search Engine may come at zero cost to the consumers. However, the weak
competition in the Online Search Advertising market is expected to significantly raise the cost of
advertising for producers.” The higher cost of advertisement ultimately adds to the total cost of
the producers and gets passed down to the consumers in the form of increased prices of goods
and services. Consumers also face a lack of choice and are forced to accept whatever terms and
conditions are put forward by the incumbent. In a more competitive market, we would expect

competition for Consumer-friendly terms and conditions.

The highly concentrated nature of the market and the high entry barrier also result in a lack of
innovation. As other players do not have the capability to make a product of similar quality, they
lose the ability to innovate further. A lack of sufficient revenue also affects their ability to invest in

R&D. Google also does not have any strong incentive to substantially upgrade or improve the
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quality of its product. As a result, the perpetual dominant position of Google has also translated

into a lack of innovation.

II. Mandatory Data Sharing: Procedures and Conflicts

From the discussion in the previous section, it is clear that the unique nature of the Online Search
Engines market is such that click and query data not only provides a competitive advantage but is
a necessary raw material for the development of the product. Without access to this data, a
competitor will not be able to develop a product of similar quality. This feature of the product is
unique from most other markets. Digital markets are usually prone to high switching costs and
entry barriers. However, the development of the product is usually not dependent on the sharing

of a particular resource by a competitor.”

This makes the nature of the product unique and ensures
that a refusal to supply the same to the competitor is enough for Google to maintain dominance
for years and decades. The only solution, therefore, is to mandate the sharing of click and query
data that Google collects so that the development of similar or better products is not stopped. In

this section, I shall firstly discuss ways of enforcing a mandatory data sharing regime; Secondly,

address possible conflicts with privacy and Intellectual Property Rights.

A. Non-Personal Data Authority: Operationalizing the Non-Personal Data Governance

Framework

After the DMA came into force, Google has complied with Article 6(11) by starting the European
Search Dataset Licensing Program.”” Under the program, Google provides access to a dataset of
more than 1 billion queries in all countries across the European Economic Area.”® This dataset
includes click, view, query, and ranking data.” All the data shared is anonymized following a
frequency threshold method as already provided in article 6(11). The licensing program, however,
has faced criticism from competitors for the data anonymization policy followed by Google.
DuckDuckGo has alleged that Google’s anonymization technique reduces the benefits that can be
derived from that data.”’ Therefore, a contractual licensing system may not be ideal for enforcing

the data sharing obligation.
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A mandatory data sharing regime is not entirely novel in the Indian policy space. The
Gopalakrishnan Committee had already recommended the same under the non-personal data
governance framework." The framework envisaged for the creation of a Non-Personal Data
Authority, which will look at the policy and procedure for data sharing among entities.* This may
provide for a better mechanism that will ensure that the data provided is useful, compliant, and
free from risks like privacy. The Authority can also look at whether the price of the licence is

reasonable. An excessively high price may defeat the purpose of the provision.

B. Data Sharing vs Privacy and IP: In Search of a Balance

A prominent argument against the adoption of a mandatory data sharing regime is a possible

conflict with data privacy® and IP rights. In this sub-section, I shall deal with both arguments.

One of the possible reasons why the DCB has an obligation for Data Portability but not data
sharing with third parties is compliance with the Digital Personal Data Protection Act, 2023
(“DPDPA”).* The DPDPA requires consent from Data Principals before their personal data is
processed or shared with any third party.” Data Portability does not require data to be shared with

46

any third party, which is why compliance with DPDPA is not an issue.” For a mandatory data
sharing provision akin to article 6(11) of DMA, data has to be shared with third parties. However,
the search and query data is generally non-personal in nature and is not capable of identifying any
person.”” Further, personal data can be anonymised and identification of the data principal is not

possible. So, DPDPA will not be a bar for the sharing of data, and privacy concerns do not exist

as no personal data is being shared.

Another possible argument against adopting a provision similar to Article 6(11) could be the
protection of IP rights and an adverse effect on the incentive to innovate. The Indian copyright
law does not cover raw data or ideas.* It does not have a sui generis protection over databases,
which is present in the EU.” Facts or raw data cannot be copyrightable. However, a compilation

or database may enjoy copyright protection if the author has exercised their own skill and judgment
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and the database has sufficient originality.”” A mere mechanical database containing the number of
times a query has been searched or the number of times a link has been clicked will not fall under
copyright protection. However, even if some form of copyright protection is established, the
Online Search Engine is not being forced to give up the data for free. They can still charge a
reasonable amount for licensing the search and query data. The benefits to consumers, innovation,
and competition far outweigh the grant of absolute copyright protection that would result in a
perpetual monopoly. Therefore, a reasonable restriction on copyright protection may be allowed
by which a possible Systemically Significant Digital Enterprise (SSDE) in the Online Search
Engines market may be forced to license its search and query data in exchange for a reasonable
fee. This would not adversely affect the incentive to innovate, as the underlying algorithm or

infrastructure has to be built by the competitor. It is only the raw data that the competitors will

get.

III. Conclusion

The persistent dominance of Google in the Online Search Engine and Online Search Advertising
market in India and abroad points towards the existence of structural barriers to entry. In this
paper, I have shown how access to click and query data is so central to the development of Online
Search Engines that without access to it, a similar product cannot be developed. As a result, the
market suffers from stifled innovation, inflated advertising costs that are passed on to consumers,
and a lack of meaningful consumer choice. This paper has argued that a mandatory data sharing
regime akin to Article 6(11) of the EU’s Digital Markets Act is necessary for India. I have also
dealt with possible concerns related to privacy and IP rights. The privacy concerns are valid, and
the proposed data sharing regime can adequately address them. Intellectual Property Rights
violations should not arise as raw data is not copyrightable. However, even if some part of the
database is copyrightable, the benefits of sharing the same far outweigh any possible negative
effects of diluting the protection. Therefore, a data sharing regime similar to Article 6(11) needs to

be introduced in the DCB to ensure that the Online Search Market can be made competitive.
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