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MICROSOFT CORP. V. COMMISSION OF THE EUROPEAN COMMUNITIES: A 

TALE OF DIGITAL COMPETITION 

 

ABSTRACT 

The Microsoft Corp. v. Commission of European Communities case represents a pivotal moment in global 

competition law jurisprudence, marking the evolution of antitrust principles to address digital market complexities. 

This landmark case examined Microsoft’s abuse of its dominant position in PC operating systems through two 

primary allegations: (i) refusal to provide interoperability information to competitors; and (ii) the bundling of 

Windows Media Player with the Windows Operating System. 

The Court of First Instance of the European Communities demonstrated a sophisticated understanding of digital 

market dynamics, applying the Magill test’s exceptional circumstances framework to software markets while adapting 

traditional tying doctrine to technological integrations. The Court balanced innovation incentives with competitive 

fairness, requiring Microsoft to disclose interoperability specifications while protecting source code from cloning 

concerns. 

This decision established critical precedents for platform regulation, influencing subsequent cases like Google Android 

and demonstrating the “Brussels Effect” in global antitrust enforcement. The judgment successfully navigated the 

tension between intellectual property rights and competition law, providing a nuanced methodology for analysing 

technological bundling and refusal-to-deal practices in digital ecosystems. 

Keywords: 

Competition Law, Digital Markets, Abuse of Dominance, Tying, Microsoft, Brussels effect, platform regulation. 

 

I. INTRODUCTION 

The case of Microsoft Corp. v. Commission of European Communities has proved to be a turning point in 

the competition law jurisprudence globally.124 This case marked the changing dynamics of the 

various factors to be considered in competition law. It also signified the intensive involvement of 

technology and the global nature of the upcoming world markets. The case dealt with a popular 

and important concept in the antitrust domain- the abuse of dominance in the context of digital 

markets. The Court of First Instance of the European Communities (now, the General Court, post 

the Treaty of Lisbon 2009), in this case dealt with two distinct instances of abuse of dominance as 

identified by the Commission of European Communities (hereinafter referred to as Commission): 

first, the refusal to supply information to competitors to promote interoperability in work group 

                                            
124 Microsoft Corp. v Commission of the European Communities Case T-201/04 [2007] ECR II-3601.  



VOLUME X INDIAN COMPETITION LAW REVIEW ISSUE I 

 41 

server operating systems; and second, the tying of the Windows Media Player to the Windows 

Operating system. 

The case of Microsoft Corp. v. Commission of European Communities also marks an observable shift in 

the traditional antitrust paradigms to address the evolving digital markets. Such markets are 

generally characterised by network effects, technological amalgamation and rapid innovation. The 

judgment also underscores the readiness of the European Union Competition Authorities for the 

application of principles of fairness in competition to tackle exploitative practices by dominant 

entities across the technology markets.  

II. BACKGROUND OF THE CASE 

The facts of the case are very straightforward, and there’s no contention to that effect. Microsoft’s 

transformation from an operating system supplier to a tech giant is the foundational background 

for this landmark case. It was noted by the Commission at the time of investigation that Microsoft 

held over 90% of the market share in the client PC operating systems market. This market is 

characterised by its global geographical market and provides for Microsoft to be the de facto 

standard for systems.125 The allegations raised before the Commission are related to the period of 

business from October 1998 till the date of the Commission’s decision in March 2004. 

The first practice of abuse pertains to the response by Microsoft to Sun Microsystems’ letter in 

September 1998, requesting complete information to enable support for Component Object 

Model and the Active Directory technologies. Microsoft responded with a refusal to share the 

complete information and claimed that the publicly available information fulfilled the need. The 

Commission deemed this conduct to be a pattern of foreclosing competitors in the work group 

server operating market.126 

The second alleged abuse relates to the bundling of the Windows Media Player with the Windows 

Operating System. It is pertinent to note that this integration is important to address, as it occurred 

in the nascent stages of development of the streaming media technology. The Commission held 

that Microsoft was leveraging its dominance in the operating systems market to influence the 

adjacent market of media player technology.127 

The Commission reached the decision after a thorough investigation of the situation, which is 

challenged before the Court in the present case.128 It imposed a hefty fine on Microsoft and ordered 

disclosure of complete interoperability information, along with the release of a version of the 

Windows Operating System without integrating the Windows Media Player. Microsoft challenged 
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the decision of the commission by way of an appeal before the Court of First Instance of the 

European Communities. It challenged the order mandating the fine, disclosure of information, 

disjoint services for Windows Media Player and also the mandate of an independent monitoring 

trustee. Microsoft’s pleadings consisted of annulment of the Commission’s order, alternative 

full/partial annulment of the imposed fine and ordering the Commission to pay the costs for the 

appeal. 

III. LEGAL PERSPECTIVE 

The legal provision which is of utmost importance in this case is Article 82 of the Treaty on 

European Community (hereinafter referred to as Art. 82).129 This provision corresponds to the 

present Art. 102 of the Treaty on the Functioning of the European Union.130 The case illustrates 

the evolution of this provision beyond the traditional concepts of abuse with the aim of navigating 

the upcoming complex technological markets. The Court in this appeal reaffirmed the role of Art. 

82 in dealing with the conduct of economic operators, which constitutes an abuse of their position 

of economic strength. This provision has also shown flexibility in its application to digital markets, 

especially in the context of technological interdependencies, denoting a step forward in dealing 

with today’s age of digital competition. 

The aspect of refusal for interoperability brings into the picture the Magill Exceptional Circumstances 

Test,131 and the IMS Health Exceptional Circumstances Test.132 It is intriguing that in the judgment, these 

tests find application to information sharing in the operating systems market. The four cumulative 

conditions laid out are – (i) refusal related to an indispensable product/service; (ii) refusal 

excluding effective competition in the secondary markets; (iii) refusal preventing new product 

development; and (iv) refusal without objective justification.133  The novelty of the judgement is 

reflected in its use of the above-stated criteria in determining the essentiality of the integral 

information required for interoperability. 

Another significant aspect of this case is the legal analysis of bundling, demonstrating the 

adaptation of the traditional tying doctrine to technological integrations. The Court also endorsed 

the four-factor test for understanding the implications of the stated integration: separate products, 

dominance in the tying market, consumer choice for unbundled products, and foreclosure 

effects.134 Firstly, Windows Operating System and Windows Media Player are two separate 

products for the purpose of antitrust laws, owing to their varied functioning, even though they 
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work on an interoperable basis. Secondly, Microsoft is a dominant entity in the market, which 

faces almost no competition. Thirdly, the consumers have to choose the tying product without the 

tied product because Windows Media Player was empowered to override the system default even 

when using Internet Explorer to access media files, thereby creating an imposition on the 

consumers. Lastly, it was established that this tying has a foreclosing effect on the market as 

Microsoft uses Windows as a distributive channel, thereby gaining a significant market advantage 

against its competitors. The Court therefore upheld the analysis as provided by the Commission 

in this regard.  

IV. APPELLANT JUDGEMENT FINDINGS BY THE COURT 

A. Refusal to supply information 

The Court’s analysis of the refusal of interoperability information reflects its attempt to understand 

the actual market competition. It was clarified that interoperability information shall include the 

complete and accurate specifications for all Windows workgroup server operating system protocols.135 

The Court, in this regard, also excluded the source code information to balance the cloning 

concerns raised by Microsoft, along with the need for competitive product development.  

The Court also gauged the indispensability of this information, taking into consideration the 

Windows domain structure mandating interoperability for fair competition in the market. It was 

noted that Microsoft had a pseudo-monopoly on the client PC operating systems market, which 

enabled it to control the rules which shall govern interoperability, independent of competitor 

feedback.136 This observation explains that market power at one level creates a subsequent 

dependency across technological integrations. This is similar to the recent case of Google and 

Alphabet Inc. v. Commission, where the manufacturers using the Android operating system were 

mandated to pre-install the Google search app and the Google Chrome browser, creating a 

significant consumer dependency in the smartphone ecosystem.137 

The Microsoft judgment focused on the implications of this refusal on consumers and whether it 

constituted a predisposition under Article 82(b).138 The court concluded that Microsoft, by refusing 

interoperability, limited consumers towards its product despite the availability of competitors 

offering reliability and security.139 

B. Tying of Windows Media Player 
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The Court carefully examined the application of the ‘traditional tying’ doctrine. The traditional 

tying doctrine in competition law emerged as a guiding principle prohibiting entities from 

conditioning the sale of one product upon the customer's agreement to purchase a second, distinct 

product. This doctrine was developed in the case of Northern Pacific Railway Co. v United States.140 It 

established that tying arrangements are unreasonable in and of themselves whenever a party has 

sufficient economic power with respect to the tying product to appreciably restrain free 

competition in the market for the tied product. This analysis was built upon earlier precedents, 

particularly International Salt Co. v United States, which first articulated the per se illegality of tying 

when market power exists in the tying product.141 

The doctrine's theoretical foundation rests on preventing the leveraging of market power from 

one market to foreclose competition in another adjacent market, addressing concerns that 

dominant firms might use their position to extend monopolistic control across markets.142 In the 

present case, Microsoft argued that the inclusion of a media player merely represented the 

evolution of operating systems and nothing more. The Court rejected this argument, stating that 

the consumer demand for media player suppliers proved a distinct product.143 

The foreclosure was examined by the court by accounting for the presence of Windows Media 

Player via bundling, effects on other providers and market evolution. This method revealed that 

software markets portray a unique indirect network effect where the platform influences the 

products. The Court also held that the position of Windows Media Player in the market was anti-

competitive owing to a lack of merit-based competition.144 The Court also noted importantly that 

the standardisation process cannot be undertaken by a dominant entity, by means of tying, which 

shall result in a global standard imposition.145  

Lastly, the Court also held that the Commission exceeded its powers by delegation to independent 

trustees, which underscores the autonomy of the technology markets.146 This holds especially 

regarding the fact that no time limit has been specified for accessing such highly confidential 

business information. 

V. ANALYSIS OF THIS DECISION 

The judgment serves as a testament to the antitrust regime being flexible and accommodating of 

the realities of the digital market. The observation made about the characteristics that distinguish 
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digital markets from traditional markets proves a shift towards a setup beyond the mere technical 

application of rules/tests. 

The Court’s manner of analysing the issue of interoperability also serves as a benchmark for the 

treatment of critical information. The judgment strikes the optimum balance between the rights 

of competitors and consumers, along with those of Microsoft. Such harmonious and beneficial 

interpretation also highlights that control over digital interfaces creates a barrier for fair 

competition. 

A noteworthy initiative by the Court is that, rather than presuming the harms of the integration, it 

examined the actual market dynamics and then the subsequent effects. This understanding-driven 

method ensures that actual competition is factored into consideration.147 

Although the judgment is largely celebrated, there exist some concerns that are raised by the legal 

fraternity. A frequent argument is that these case risks the development of innovative technologies 

by subjecting such product bundles to scrutiny by competition regulators.148 The decision can also 

be interpreted to have technological disparity and development issues by offering various distinct 

versions of a system, which might prove to be antithetical to innovation.  

The aspect of Intellectual Property Rights (hereinafter referred to as “IPRs”) is another compelling 

point. The application of the Magill test to the software market also has implications for the 

incentives offered for innovations.149 In the present case of Microsoft, the Court treats the trade 

secrets of Microsoft as equivalent to formal IPRs but fails to address their protection mechanism, 

which discourages private research and development.  

The regime of formalisation of Trade Secrets as IPR consists of a dynamic shift, especially in the 

EU. Article 39 of TRIPS represents the first time that trade secrets received explicit recognition 

and protection in an international intellectual property agreement.150 A noteworthy development 

in this regard is the EU directive that guides the protection and management of trade secrets across 

the Member States.151 This reform positions Trade Secrets as a supplementary mechanism to 

formal IPR registration or implementation. The directive seeks to establish a minimum threshold 
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for standard civil remedies and damage calculations available for Trade Secrets, aligning with those 

available for formal IPRs like copyright and patents. 

The judgment’s approach to how proprietary technical information is construed to be functionally 

equivalent to copyrighted material for competition law purposes is commendable. This indicates 

how the evolving jurisprudence recognises that the competitive effects of information surpass 

formalisation, with trade secrets having the potential to bring about market foreclosures. 

VI. IMPLICATIONS AND FURTHER DEVELOPMENTS 

The Microsoft case sets an important precedent in the competition law domain. It influenced the 

enforcement decisions made under Art. 82, especially ones relating to digital markets. The analysis 

employed in the case was also included in the Commission’s Guide.152 This judgment also served 

as a critical precedent to formulate a methodology for the analysis of platform regulation in recent 

cases like Google Android.153 

Additionally, this case reinforces the Brussels Effect in antitrust policymaking. This effect states 

that the standards of EU regulators create a global economic benchmark.154 This is evident from 

the multiple citations of this case in various jurisdictions, including India, where the Competition 

Commission has often relied on the analysis in various decisions.155  

VII. CONCLUSION 

In summation, the case shines as a landmark decision that was successful in ensuring that 

competition law principles are aligned with the upcoming technology. The decision demonstrated 

the willingness of the Competition Authorities to undergo a parallel shift to address the 

complexities in technological markets, which are rapidly developing.  

The judgment is the proof of how competition law achieves the balance between individual rights 

of an economic entity, while balancing the rights of competitors to ensure fair competition and 

consumer accessibility. The case truly embodies the proposition of reimagining fair competition 

beyond the purview of traditional analysis by ensuring a nuanced study of the matter at hand. This 

exemplifies the capacity of competition laws to govern the increasing global digital markets. 
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