N INDIAN COMPETITION LAW REVIEW

VOLUME 8(2), DECEMBER 2023, pp 2-20

BIG DATA, BIGGER WALLS: INVESTIGATING ENTRY BARRIERS FOR SMALL
MARKET ENTRANTS IN INDIA

- TUSHAR SHARMA"
Abstract

This paper delves into the implications of big data accummulation, particularly its role in creating ‘Data
Disparities’ that influence market entry barriers and overall competition. Beginning with a foundational
understanding of big data’s significance in modern business operations, the research explores the economics of data,
emphasizing its scale and scope. Through case studies, we demonstrate instances where data-driven barriers have
obstructed market entrants. Our findings highlight that while big data provides competitive advantages, it
concurrently establishes formidable challenges for new and smaller competitors in terms of costs, technology, and
access to expanding data markets. These insights necessitate a thorough revaluation of market dynamics in our
increasingly data-centric world, prompting regulators and policymakers to reassess the ramifications of unchecked
data accumnlation. Unlike previous works focusing solely on big data’s business benefits, our research offers a
comprebensive view of its role as a market entry barrier, suggesting potential interventions like promoting data

sharing, open data mandates, and nurturing competitive data markets to ensure equitable market participation.

I. INTRODUCTION

In the contemporary digital age, data has evolved to become the lifeblood of the global
economy. Over the past decade, we have witnessed an unprecedented accumulation of data,
which has spawned new paradigms in business strategies, public policy, and market competition.
This tectonic shift propels us into the era of Big Data, defined as enormous, complex data sets
that cannot be adequately analysed with traditional data-processing tools. These volumes of data
have enabled innovations in machine learning, predictive analytics, and consumer behaviour
modelling, thereby revolutionizing the approach of enterprises toward business operations. The
motivation behind this study stems from the progressively crucial role that Big Data assumes in

shaping market dynamics. The magnitude and breadth of data utilization can serve as a catalyst

*** The author is a practicing advocate at the Bar Council of Delhi. The author has pursued LLM from West Bengal
National University of Juridical Sciences and can be reached at tusharllm037222@nujs.edu.
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for innovation while simultaneously posing a potential obstacle to market entry, thereby crafting
a dichotomy that demands an in-depth exploration. As major corporations persist in
amalgamating their data assets, a pertinent question surfaces: What repercussions does this hold
for smaller businesses and newcomers to the market? A sophisticated comprehension of the
structural components that render Big Data a significant barrier to entry is vital to nurturing a

vibrant market competition and economic inclusivity. '
Objectives of the Research Paper:

e To explore the economic principles governing the accumulation and utilization of Big

Data.
e To assess the role of Big Data as a barrier to entry in different market sectors.

e To evaluate the impact of Big Data on new and small competitors, focusing on costs,

technological challenges, and market accessibility.

e To review existing legal frameworks in India and propose policy interventions to mitigate

the anticompetitive effects of Big Data accumulation.

The scholatly composition unfolds across six distinct segments. Post this preliminary section,
Section II meticulously explores the dynamics through which Big Data fortifies itself as a barrier
to entry, weaving together economic theories and tangible case studies to substantiate the
findings empirically. Moving forward, Section III casts light on the multifaceted challenges that
new and smaller market entrants grapple with, in the wake of Big Data entry barriers. Section IV
rigorously examines the prevailing legal and regulatory framework, while Section V articulates

potential legal and policy shifts to mitigate the anti-competitive repercussions of Big Data.

Culminating the discourse, Section VI encapsulates the pivotal discoveries and forwards
recommendations for both policymakers and subsequent research endeavours. In pursuit of a

holistic understanding, this document employs a myriad of examples and case studies, spanning

lcaM Competition Team, ‘Big Data: Emerging Concerns under Competition Law’ (Competition Law, 10 May 2018)
<https://competition.cyrilamarchandblogs.com/2018/05/big-data-emetging-concerns-competition-law/> accessed
7 October 2023.
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various sectors and regions. By virtue of thorough research and astute analysis, the paper aspires
to unveil a refreshing and comprehensive insight into the intricate nexus between Big Data and
market competition, ensuring the narrative remains accessible and engaging for an Indian

audience, while retaining a scholarly demeanour.

II. THE MECHANISM OF ENTRY BARRIERS

Delving into the realm of entry barriers, the financial aspects of data wield a substantial impact
on market trends, erecting obstacles for newcomers by leveraging scale, scope, and the strategic

use of big data, as evidenced by numerous case studies both globally and within India.

A. The Economics of Data: Scale and Scope

In understanding the economics of data, it is imperative to consider two foundational principles:
scale and scope. Scale refers to the ability of a firm to maximize efficiencies by increasing the
volume of data it handles. Larger firms often possess a distinct advantage in this regard; they can
afford to invest in the sophisticated data infrastructure required to harness Big Data. For
instance, tech behemoths like Amazon and Google have established extensive cloud-based
ecosystems, allowing them to store and process voluminous amounts of data more efficiently
than smaller competitors. This creates a self-reinforcing cycle where size begets greater
efficiency, which in turn enables further growth. Scope, on the other hand, pertains to the

diverse range of applications that data can serve.

A company like Alibaba, for instance, utilizes Big Data not just for e-commerce but extends its
application to sectors such as finance, healthcare, and even public services in China. As data
from various operations get integrated, it enables the firm to gain a more nuanced understanding
of consumer behaviour, thereby optimizing its different business arms. In essence, scale allows
for cost efficiencies while scope provides revenue-maximizing opportunities. Combined, these
elements craft a potent competitive edge, rendering data as a critical resource that is comparably

advantageous for larger firms.
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B. Big Data as a Barrier to Entry: An Overview

Big Data’s role as a barrier to market entry manifests in multiple, interconnected ways. First and
foremost, the initial capital required to build a robust data infrastructure can be prohibitively
expensive. Let us consider the healthcare sector in the United States. Emerging companies
aiming to disrupt this industry face the daunting challenge of not only navigating a complex
regulatory landscape but also competing with established players like Cerner or Epic Systems,
who have decades” worth of patient and hospital data. This informational asymmetry makes it
difficult for newcomers to offer a compelling alternative.” Similarly, in European financial
sectors, incumbent banks have established sophisticated data analytics systems that enable them
to predict market trends with remarkable accuracy. Entering such a market without a comparable

data analytics system is akin to entering a sword fight unarmed.?

However, even if a new entrant manages to overcome the initial financial hurdle, they face
another significant obstacle: data quality and volume. In sectors like retail and e-commerce,
customer data is often accumulated over years, sometimes decades. Companies like Walmart in
the U.S. or Tesco in the U.K. have spent years collecting data, which they leverage for insights
into customer preferences and behaviour. A new entrant would need time—a lot of it—to
accumulate a similar dataset. Moreover, the network effects further exacerbate this imbalance.

Social media platforms serve as a compelling example.

Companies like Facebook and X have achieved a level of user base and data accumulation that
any new social media startup would find near-impossible to match quickly. These platforms have
become ingrained in the social fabric, making it hard for newcomers to break the data monopoly.

Thus, we observe that the dynamics of scale and scope in the economics of data significantly

' ‘Barriers  to Entry: ‘Factors Preventing Startup Entry into a Market’” (MaRS  Startup  Toolkit)

<https:/ /learn.marsdd.com/atticle/battiers-to-entry-factors-preventing-startups-from-entering-a-market/ >
accessed 7 October 2023.

*CAM Competition Team (n 1).

? Data Analytics in Banking and Financial Services’ (Zuci Systems, 30 September 2021)

<https://www.zucisystems.com/blog/how-is-data-analytics-used-in-finance-and-banking-sector/>  accessed 7
October 2023.
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contribute to Big Data’s role as an entry barrier. Whether it is the capital-intensive nature of
establishing data infrastructure or the long gestation period required to accumulate a valuable

dataset, the obstacles are manifold and intertwined.

4

C. Case Studies: Examples of Data-Driven Entry Barriers

In the contemporary digital era, data has emerged as a pivotal asset, often referred to as the ‘new
oil’ that lubricates the machinery of modern businesses. The omnipresence of data, particularly
in the realm of business, has sculpted a new landscape where entry barriers are erected, not
merely by financial capital or regulatory compliances but significantly through data-driven
strategies. Consequently, this has engendered where new entrants find it arduous to penetrate
markets and compete effectively. Let us delve into a few illustrative case studies that underscore

the mechanism of data-driven entry barriers across diverse sectors and regions.

i. The Online Shopping King: Amazon

Let us start our journey in the vast world of online shopping, with Amazon as our first stop.
Imagine Amazon as a giant, smart robot that remembers everything we like to buy, from our
favourite books to our preferred snacks. It uses all this memory (data) to show us things we
might want to buy next time. So, when new online shops try to join the party, they find it tough
because they do not know us as well as Amazon does, making it hard to suggest things we might

like to buy.’

ii. The Social Butterfly: Facebook (IMeta)

Next, let us flutter over to the social media garden where Facebook/Instagram is the biggest
butterfly, knowing a lot about everyone. It knows our likes, dislikes, and even our birthday

wishes. This knowledge helps Facebook show us ads that we might like. Now, if a new social

“Barriers to Entry: Factors Preventing Startup Entry into a Market (n 2).

> ‘Amazon Journey  (1994-2021) From  Bookstore to  Superstore’  (Groww, 18  May  2022)
<https://groww.in/blog/ from-bookstore-to-superstore-amazon-through-the-years> accessed 7 October 2023.
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media platform wants to join in, it is a bit tricky. Why? Because they do not know us as well, and

therefore, cannot show us ads that are as interesting, making it harder to win us over.’

iii. The Wallet in Our Phones: Paytm

Now, let us talk money with Paytm, our digital wallet. Paytm keeps a keen eye on how we spend
our digital money, ensuring it is safe and even giving us special offers based on our buys. It is like
a smart wallet that sometimes gives us surprise discounts! But for a new digital wallet to become
our favourite, it is a bumpy road. They need to ensure our money is safe and give us those

exciting offers without knowing our spending habits, which is quite a challenge!”
iv. The Entertainment Wizard: Hotstar

Moving to the world of movies and shows, Hotstar (or Disney+ Hotstar) plays the role of our
personal entertainment guide. It magically knows our favourite shows, movies, and even how we
like to watch them. This wizardry helps it suggest new shows that we might enjoy. But for a new
platform trying to entertain us, it is a tough act to follow. They do not know our favourites and

thus, finding shows that catch our eye becomes a guessing game.®

v. The Data Maestro: Reliance Jio

Lastly, let us connect with Reliance Jio, the maestro that orchestrates our calls, messages, and
internet surfing in India. Jio, with its smart tricks, knows how we use our data and offers plans
that suit us best. It is like a musician who plays exactly the tunes we love! For a new telecom
player, hitting the right notes is challenging. They need to offer us great plans and strong

connections  without knowing our exact tastes, which is no easy feat

SRimme Dirchi, ‘Meta Is Changing Facebook, Instagram to Look More like Its Trendier Rival TikTok” Min#(23 July
2022)
<https://www.livemint.com/news/wotld/meta-is-changing-facebook-instagram-to-look-more-like-its-trendiet-
rival-tiktok-see-what-s-new-11658553601562.html> accessed 7 October 2023.

7Kripa Mahalingam, ‘SPECIALS 34 | OutlookBusiness’ (Outlook Business, 1 August 2016)
<https://www.outlookbusiness.com/ specials-34/secret-diary-of-an-entrepreneur/go-big-or-go-home-3401>
accessed 7 October 2023.

*The Hindu Bureau, ‘Other Highlights That Are Coming to Disney+ Hotstar This Month Include Season 1 of
“Kizazi Moto: Generation Fire” and Season 5 of ‘What We Do in the Shadows’ The Hindu (1 July 2023)
<https://www.thehindu.com/entertainment/movies/new-on-disney-hotstat-in-july-100-years-of-disney-special-
ib71-the-trial-pyaat-kaanoon-dhokha-and-more/article67030577.ece> accessed 7 October 2023.
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Navigating through the worlds of Amazon, Facebook, Paytm, Hotstar, and Jio, we see how
knowing us through our data makes them so good at what they do. It is like they have become
our shopping buddy, social companion, wise wallet, entertainment guide, and data maestro,
understanding our needs and wants. And for new companies, trying to be as good without all

that knowledge is like trying to join a game halfway and still trying to win - possible, but difficult!

ITI.IMPACT ON NEW AND SMALL COMPETITORS

New and small competitors often grapple with hefty costs, technological hurdles, and restricted
access to data markets, navigating a challenging path towards establishing themselves amidst

dominant players in various sectors.

A. Cost Implications

Embarking on the intricate journey of understanding the challenges faced by new and small
competitors in the market, let us first delve into the financial hurdles, notably the cost
implications. Imagine a small local shop trying to compete with a giant supermarket. The local
shop, with its limited resources, struggles to offer the same variety, prices, or shopping
experience as the supermarket, which has deeper pockets and a wider reach. In the digital realm,
small e-commerce start-ups, for instance, grapple with the financial strain of trying to match the

technological and marketing prowess of giants like Amazon.

The latter, with its robust financial backbone, can afford advanced data analytics tools, aggressive
marketing campaigns, and competitive pricing, thereby overshadowing smaller competitors, a
pertinent example would be the struggle of local retailers against the burgeoning e-commerce
platforms. The latter, with their hefty discounts and extensive product ranges, often overshadow
the localized, personalized services of small retailers. The financial muscle to offer discounts, free

deliveries, and expansive marketing often becomes a steep hill for smaller entities to climb.

'Sharmila Bhadoria, ‘Reliance Jio Launches Jio AirFiber: Know Its Features, Prices, Other Details’ Mint (19
September 2023) <https://www.livemint.com/companies/news/ reliance-jio-launches-jio-airfibet-know-its-
features-prices-other-details-ganesh-chaturthi-11695113753780.html> accessed 7 October 2023.
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B. Technological Challenges

Navigating further, the technological challenges present another labyrinthine hurdle for small
and new competitors. In today’s digital age, technology is not merely a tool but a weapon that
can carve a niche in the competitive market. Consider the case of Zomato, a giant in food
delivery sector. Its technological infrastructure, which includes real-time order tracking,
predictive analytics for order volumes, and a seamless user interface, sets a high benchmark for
new entrants. A small start-up aiming to carve a space in this sector must not only match but try
to surpass this technological benchmark, which is a daunting task given the investment and
expertise required. Moreover, in sectors like fintech, where technology is the backbone, small
companies and start-ups often find themselves in an unfavourable situation. To illustrate, Paytm,
with its secure, user-friendly digital payment platform, has set a standard in India’s digital
payment space. New competitors must ensure robust cyber security, seamless user experience,

and constant technological upgrades to merely enter the competition, let alone establish a

foothold.?

C. Access to Data Markets

In the sprawling digital bazaar where data is the currency of dominance, small and emerging
businesses often find themselves navigating through a complex web of challenges and
opportunities. The access, or often the lack thereof, to data markets becomes a pivotal factor
that shapes their journey in the competitive landscape. Let us embark on an exploration, weaving
through various sectors and regions, to understand the nuanced impact of data access on new
and small competitors. Data, in its multifaceted avatar, plays a dual role in the market. On one
side, it acts as a treasure trove that enables businesses to understand consumer behaviour,
optimize operations, and tailor marketing strategies. On the flip side, it poses as a formidable

fortress, guarding the established giants and often inhibiting the entry of new players. Giants like

'Alex Coad and Jaganaddha Pawan Tamvada, Tirm Growth and Barriers to Growth among Small Firms in India’
(2012) 39 Small Business Economics 383.

*GP Manish, ‘Market Reforms in India and the Quality of Economic Growth’ (2013) 18 The Independent Review
241.
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Flipkart and Amazon, with their expansive data repositories, are able to tailor customer

experiences, predict demand, and optimize supply chains.

A small e-commerce startup, while having innovative ideas, might find itself grappling with the
challenge of understanding the diverse and complex Indian consumer without adequate data,
thereby impacting its ability to offer personalized experiences and competitive pricing. The
ability to harness data is intricately tied to technological capabilities. Small businesses, while
nimble and innovative, often find themselves in a technological tango, trying to dance with data
without the robust technological infrastructure that larger players possess. Take the example of
Zomato and Swiggy, leaders in food delivery and restaurant aggregator sector. Its ability to
predict demand, optimize delivery routes, and personalize customer experiences is deeply rooted
in its data analytics capabilities. A small, local food delivery start-up, while understanding local
nuances better, might struggle to match Zomato’s technological prowess in harnessing data,

thereby impacting its operational efficiency and customer experience.’

IV. LEGAL AND REGULATORY LANDSCAPE

Navigating through the intricate web of the legal and regulatory landscape, especially in a country
as diverse and multifaceted, presents a compelling exploration. The current regulatory
framework in India, particularly in the context of businesses and start-ups, is a tapestry woven
with various threads, each representing different aspects like data protection, consumer rights,

competition, and financial regulations.

A. Data Protection and Privacy

In the digital age, data has become an invaluable asset, and its protection is paramount. The
Personal Data Protection Bill of 2023 underscores India’s escalating acknowledgment of data as
a pivotal component in the dynamic between consumers and businesses. This legislative measure
is poised to markedly transform how businesses, like the e-commerce titan Flipkart, handle

consumer data. Given its colossal user base, Flipkart accumulates a vast array of data, including

’Coad and Tamvada (n11).
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user preferences and transaction histories. The bill enforces rigorous protocols to shield this
data, obliging Flipkart and similar platforms to implement sturdy data security safeguards. This

not only ensures that user data is not misused internally but also shields it from external threats.

Additionally, the bill emphasizes the ‘data localization’ principle, dictating that personal data
must be conserved within the geographical boundaries of India. This presents a notable
challenge for international entities operating in India, as they will be required to establish local
data centres, ensuring that the data pertaining to Indian consumers is stored and processed
within the nation. For instance, a global social media behemoth like Facebook, with a substantial
user base in India, would need to recalibrate its data storage and processing mechanisms to
adhere to this standard, thereby ensuring that the data of Indian users is stored and processed

within the country.4

B. Consumer Protection

The Consumer Protection Act of 2019 stands prominently as a crucial regulatory cornerstone,
meticulously designed to shield consumers from unjust trade practices, thereby instilling a
framework that mandates businesses to uphold transparency and accountability. This legislation

becomes especially salient amidst the flourishing e-commerce sector within India.’

Consider Amazon India as a case in point. The platform, a bustling marketplace offering a
plethora of products from a multitude of sellers, presents consumers with an expansive selection
palette. The Consumer Protection Act obligates platforms like Amazon to adhere to stringent
guidelines regarding transparent disclosure of product-related information, pricing, warranties,
and details about sellers. It imperatively demands that the platform refrains from engaging in any
form of misleading advertising, ensuring that consumers are presented with a clear, unambiguous

picture of products and pricing.

*Vatsal Gaur and Krishnan Sreckumar, ‘A Dawn of A New Era for Data Protection in India: An In-Depth Analysis
of  The  Digital Personal Data  Protection  Act, 2023  (Mondagq, 15  August  2023)
<https://www.mondaq.com/india/data-protection/1355250/a-dawn-of-a-new-era-for-data-protection-in-india-an-
in-depth-analysis-of-the-digital-personal-data-protection-act-2023-> accessed 7 October 2023.

*Eshwars- Shrutakeerti, ‘Explainer - Offences and Penalties under the Consumer Protection Act, 2019” (Lexology, 28
August 2020) <https:/ /www.lexology.com/library/detail.aspx?g=c644c9ae-68a6-4385-8£89-dfcdeObeb54c>
accessed 7 October 2023.
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Furthermore, the act stipulates the necessity of a mechanism for grievance redressal. For
example, should a consumer purchase a smartphone from an online platform and subsequently
face issues, the platform is bound not only to facilitate a smooth return or repair process but also
to ensure that the consumer can effortlessly access and navigate the grievance redressal pathway.
Transitioning to the realm of advertising, let us contemplate a brand with a colossal advertising
presence, such as Coca-Cola. The Consumer Protection Act mandates that a brand of such
stature ensures its advertising is neither misleading nor deceptive, guaranteeing that assertions
made within advertisements are precise and verifiable. For instance, any declarations pertaining
to health or nutritional aspects must be underpinned with tangible evidence, safeguarding
consumers from potential misinformation. In its essence, the regulatory framework,
encapsulating both the Personal Data Protection Bill and the Consumer Protection Act, aspires
to sculpt a balanced ecosystem. This environment aims to pave the way for businesses to operate
and innovate while concurrently ensuring that consumer rights and data are stringently
safeguarded. This not only propels a healthy competitive milieu but also ensures that consumers
can interact with businesses with a semblance of trust and assurance, thereby nurturing a

sustainable and ethical business atrnosphere.l

C. Competition Law

The Competition Act of 2002 stands prominently as a crucial regulatory cornerstone, diligently
designed to thwart practices that might negatively impact competition. It aims to foster and
uphold competitive environments, safeguard consumer interests, and guarantee the unimpeded
flow of trade within India’s markets. This act meticulously intertwines the protection of free
commerce and consumer interests, ensuring a balanced and competitive marketplace across
various sectors in the nation. It is a tool that seeks to prevent monopolies and promote healthy
competition among businesses, ensuring that the market remains diverse, innovative, and

consumer-friendly.”

1PIB, ‘Consumer Protection Act, 2019 protects consumers involved in online transactions, (Ministry of Consumer
Affairs, 2 August 2019)

<https://consumeraffairs.nic.in/sites/default/files/ Consumer%20Protection%20Act%62C%202019%20protects o2
Oconsumers%20involved%20in%200nline%20transactions%20English.pdf> accessed 26 December 2023.
2Competition Act 2002.
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The Competition Commission of India, which is the regulatory body mandated with enforcing
the Competition Act, operates under a framework that scrutinizes various business practices.
These include anti-competitive agreements, abuse of dominant position, and regulations of
combinations (mergers and acquisitions), ensuring that such activities do not create adverse
effects on competition in India. Delving into the realm of e-commerce, the recent probes into
giants like Amazon and Flipkart provide a compelling narrative on the enforcement of

competition law.

The CCI has been vigilant in examining the operational modalities of these e-commerce
behemoths, particularly focusing on their discounting practices, exclusive brand launches, and
the preferential treatment given to certain sellers. In the vibrant marketplace of India, petite
traders, and retailers frequently voice apprehensions regarding the profound discounting
strategies employed by e-commerce behemoths like Amazon and Flipkart. These entities
articulate a compelling argument that such discounting practices sculpt an imbalanced
competitive arena. The crux of their contention lies in the capability of these large-scale
platforms to proffer substantial discounts, a feat financially unattainable for smaller retailers,

thereby tilting the competitive balance in favour of the giants.

Small-scale sellers, often bereft of the substantial financial backing to extend such deep
discounts, find themselves navigating a treacherous competitive landscape, unable to vie in terms
of pricing. Furthermore, the exclusivity of partnerships between e-commerce platforms and
certain brands or sellers additionally sidelines smaller sellers, constricting their pathway to market
and consumer access. The Competition Commission of India (CCI), wielding its regulatory
apparatus, aspires to safeguard the competitive landscape, ensuring that such practices do not
smother competition and that small and medium enterprises remain viable contenders in the
marketplace. The focus is not merely on preventing monopolistic practices but also on ensuring
that the market remains conducive for the entry of new players, thereby promoting innovation

and competitive pricing.'

1Atrijo Banerjee, ‘Analysis of the development of Anti-Trust laws in Pre and Post liberalization India’ (Manupatra
Abrticles, January 24, 2022)
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In another intriguing case, the ride-hailing platforms Ola and Uber were also under the CCI’s
scanner. Allegations were made that these platforms were resorting to predatory pricing, thereby
making it difficult for smaller players or traditional taxi services to compete. The crux of the
issue revolved around whether such pricing strategies were anti-competitive and if they were

designed to establish a monopoly in the ride-hailing market. >

The telecom sector in India also provides a fascinating study in the context of competition law.
Reliance Jio, with its disruptive pricing and marketing strategies, significantly altered the telecom
landscape in India. Competitors raised concerns about the company’s pricing strategies, arguing
that they were designed to undercut competition and establish a dominant position in the
market. The CCI, in this context, had to weigh in, ensuring that while competitive pricing

benefited consumers, it did not stifle competition in the sector.’

D. Employment and Labor Laws

The employment sector in India, with its diverse workforce, is governed by a myriad of labour
laws ensuring fair, equitable, and humane conditions of work. The recent introduction of four
labour codes — the Code on Wages, the Industrial Relations Code, the Occupational Safety,
Health and Working Conditions Code, and the Code on Social Security — aims to simplify and
consolidate numerous central and state labour laws. For instance, the IT sector, known for its
rigorous work hours, now must navigate through the new labour codes which mandate
conditions related to work hours, overtime, and employee benefits. Similarly, the gig economy,

represented by entities like Zomato and Swiggy, is also under the scanner, ensuring gig workers

<https:/ /atticles.manupatra.com/article-details/ Analysis-of-the-development-of-Anti-Trust-laws-in-Pre-and-Post-
liberalization-India> accessed 26 December, 2023.

“AZB and Partners, ‘CCI Rejects Allegations of Anti-Competitive Conduct against Uber and Ola’ (AZB and Partners,
8 September 2018) <https://www.azbpattners.com/bank/cci-rejects-allegations-of-anti-competitive-conduct-
against-uber-and-ola/> accessed 7 October 2023.

*Varun Kannan, ‘Competition Law Issues in the Indian Telecom Sector: Analysis of Recent Developments’
(IndiaCorpLaw, 26 July, 2019) <https://indiacorplaw.in/2019/07/competiion-law-issues-indian-telecom-sectot-
analysis-recent-developments.html> accessed 7 October 2023.
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are provided with social security and safe working conditions, thereby navigating through a new

regulatory landscape that aims to balance flexibility with worker rights.*

E. Intellectual Property Right

In the pulsating heart of innovation and technology, Intellectual Property Rights stand as a
sentinel, safeguarding the creations and innovations that fuel the digital economy. The realm of
IPR encompasses patents, copyrights, and trademarks, each serving to protect different facets of
innovation and creation. In the context of big data and emerging markets, the intersection of
IPR and data disparities becomes particularly poignant. Consider the case of a tech start-up,
developing a unique algorithm for predictive analytics in the e-commerce sector. The algorithm,
which becomes the backbone of the start-up’s value proposition, needs to be safeguarded
through appropriate IP protections to prevent unauthorized use or replication. However, the
pathway is not devoid of challenges. In emerging markets, where big data has become a pivotal
player, larger corporations often harness extensive data sets to develop similar technologies,

thereby indirectly creating entry bartiers for smaller entities.’

For instance, a tech giant might develop a similar predictive analytics algorithm, backed by a
more extensive data set and financial muscle, thereby overshadowing the start-up’s innovation.
And, the legal frameworks related to data as IP are often nebulous. The question of whether data
sets, algorithms, or analytics can be patented or copyrighted is subject to various legal and ethical
debates. In emerging markets, where regulatory frameworks are still evolving, navigating through
the IPR landscape becomes a complex endeavour for start-ups and small businesses, thereby

inadvertently creating a barrier to entry and competition.’®

F. Taxation

Y Govt nudging firms to offer social security benefits to gig workers’ (Economic Times, 22 April,

2023)<https://economictimes.indiatimes.com/news/economy/ policy/govt-nudging-firms-to-offer-social-secutity-
benefits-to-gig-workers/articleshow/99683942.cms> accessed 26 December 2023.

*National Rescarch Council, ‘Global Dimensions of Intellectual Property Rights in Science and Technology’ (National Academy
Press 1993).

6Legal Associate, ‘Intellectual Property Protection: Safeguarding Creative Innovations and Nurturing Corporate
Growth’ (Upscale Legal, 21 August 2023) <https://upscalelegal.com/intellectual-property-protection-safeguarding-
creative-innovations-and-nurturing-corporate-growth/> accessed 7 October 2023.
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The taxation landscape, particularly in the context of the Goods and Services Tax regime, forms
another crucial aspect that intertwines with big data-induced entry barriers in emerging markets.
GST, with its multi-tiered structure and various compliance norms, necessitates businesses to
adhere to a complex web of tax liabilities, filing requirements, and compliance norms. For
fledgling retailers and nascent ventures, adhering to regulatory norms while concurrently
managing operational hurdles often emerges as a formidable endeavour. Within the expansive
universe of big data, sizable corporations, armed with sophisticated analytics and automated
regulatory adherence tools, frequently find themselves in a more advantageous position to
traverse the taxation terrain. These entities harness big data to fine-tune their tax obligations,
ensure precise filings, and adhere to compliance norms to facilitate a seamless journey through

regulatory seas.

In contrast, small enterprises, and start-ups, particularly in burgeoning markets, commonly
encounter obstacles due to restricted access to big data and analytics, thereby impeding their
capacity to proficiently steer through the taxation environment. The absence of access to
comprehensive data, amalgamated with constrained financial and technological assets,
inadvertently erects a barrier, complicating their ability to effectively contend in the marketplace.
Furthermore, the employment of big data in assuring tax compliance also illuminates the
disparities in technological access and proficiencies between large corporations and smaller

entities.

While the former can exploit advanced analytics to optimize and ensure compliance, the latter
often find themselves manoeuvring through manual processes, thereby allocating resources and
time that might have been channelized into innovation or expansion. In synthesizing these
threads, the regulatory landscape in India emerges as a complex, multifaceted maze that
businesses need to navigate through. From safeguarding consumer and employee rights to
ensuring fair competition and adherence to financial and taxation norms, the regulatory
framework encompasses various aspects. For startups and businesses, especially those operating
in the digital domain, understanding and navigating through these regulatory norms is crucial.
Whether it is ensuring data privacy, adhering to financial regulations, safeguarding consumer
rights, or ensuring fair competition, compliance with the regulatory framework is not merely a

legal necessity but also a facilitator of trust and credibility among consumers and stakeholders. In

16



N INDIAN COMPETITION LAW REVIEW

VOLUME 8(2), DECEMBER 2023, pp 2-20

the globalized digital economy, understanding the regulatory landscape is also crucial for
businesses aiming to expand beyond borders. The regulatory norms, while safeguarding interests,
also pose challenges, especially for small businesses and start-ups, in terms of ensuring

compliance without diluting their innovative and operational capacities.’

V. PROPOSED LEGAL AND POLICY INTERVENTIONS

Navigating through proposed interventions, data sharing initiatives, open data mandates, and
encouraging data markets emerge as pivotal in harmonizing competition, innovation, and

privacy, especially in India’s burgeoning digital economy.

A. Data Sharing Initiatives

In the vibrant and diverse landscape, the burgeoning influence of big data has sculpted a new
paradigm in the business ecosystem, especially in emerging markets. The advent of big data has
not only propelled businesses into a new era of decision-making but has also erected substantial

entry barriers, particularly for small enterprises and start-ups.

Data sharing initiatives can level the playing field by providing smaller entities and start-ups
access to valuable data, which can enhance their decision-making, optimize operations, and
facilitate innovation. For instance, in the agriculture sector, sharing data related to weather
patterns, crop prices, and demand forecasts can empower small farmers and Agri-tech start-ups
to make informed decisions, thereby enhancing their competitive stance against larger

agricultural enterprises.”

Moreover, data sharing can foster innovation by providing businesses, especially start-ups, access
to data that can fuel their innovative endeavours. For example, in the health-tech sector, sharing

data related to patient demographics, disease patterns, and treatment outcomes can facilitate

7Man0ranjan Kumar, Akhilesh Barve and Devendra K Yadav, ‘Analysis of Barriers in Implementation of Goods and
Service Tax (GST) in India Using Interpretive Structural Modelling (ISM) Approach’ (2019) 18 Journal of Revenue
& Pricing Management 355.

$Guest Author, ‘Embracing the Digital Revolution: A Paradigm Shift in FMCG Supply Chain Management’ (Indian
Retailer, 6 October 2023) <https://www.indiantetailer.com/atticle/retail-business/retail-trends/embracing-digital-
revolution-paradigm-shift-fmcg-supply-chain> accessed 7 October 2023.
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start-ups to innovate in areas like telemedicine, predictive healthcare analytics, and personalized

medicine, thereby enhancing healthcare outcomes and accessibility.

In the realm of e-commerce and retail, data sharing initiatives related to consumer preferences,
buying patterns, and feedback can enable retailers, both big and small, to enhance consumer
experiences through personalized offerings, targeted marketing, and optimized operations. This
not only enhances consumer satisfaction but also fosters a competitive environment where

businesses compete on the basis of setvice quality and innovation rather than data prowess. ’

B. Open Data Mandates

Navigating through the digital landscapes of emerging markets, the disparities induced by big
data become palpably evident. The concept of open data mandates emerges as a pivotal
intervention in this context, aiming to democratize data access and mitigate entry barriers for
new and small-scale entities. Open data mandates essentially involve creating frameworks where
certain kinds of data are made accessible to all market players, ensuring that not just the
established giants but also the emerging entities have access to crucial information to drive their

strategies and operations.

For instance, in the realm of public transport, open access to data pertaining to routes, passenger
density, and schedules could enable start-ups to innovate in creating mobility solutions that are
more aligned with user needs and environmental sustainability. This could potentially disrupt the

dominance of established players, fostering a more competitive and consumer-oriented market."

C. Encouraging Data Markets

Moving forward, the encouragement of data markets forms another crucial intervention that
could mitigate big data-induced entry barriers in India. Data markets refer to platforms or

ecosystems where data is traded as a commodity, enabling entities to purchase access to data that

Pamela Spence, ‘How Innovation Can Unlock the Power of Data to Deliver Value-Based Care’ (Ernst & Young, 20
Match 2023) <https://www.cy.com/en_gl/life-sciences/how-innovation-can-unlock-the-value-of-data-to-delivet-
value-based-care> accessed 7 October 2023.

"“Daniel Gutierrez, ‘Big Data Industry Predictions for 2023° (insideBIGDATA, 14 December 2022)
<https://insidebigdata.com/2022/12/14/big-data-industry-predictions-for-2023/> accessed 7 October 2023.
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is crucial for their operations and strategies. Imagine a scenario in the burgeoning fintech sector,
data related to spending patterns, credit histories, and financial behaviour is predominantly in the
hands of established banks and financial institutions. A data market would enable fintech start-
ups to access this data, innovate in creating financial products, and thereby compete effectively

with established players."
VI. CONCLUSION

The journey through this exploration has been both enlightening and revealing, uncovering the
subtle and often hidden barriers that big data accumulation erects in the path of new and small
market entrants. Embarking from the foundational understanding of big data, its scale, scope,
and pivotal role in shaping modern business operations, the exploration traversed through the
mechanisms through which data acts as a formidable barrier to entry. The economics of data,
with its dual facets of scale and scope, emerged as a crucial determinant, shaping market

structures, and influencing competitive dynamics.

Through an assortment of case studies, the explicit occurrences of data-driven entry barriers
were illuminated, unveiling a terrain where data transcends its role as a mere operational
instrument to become a strategic asset, wielding the power to both enable and constrain. The
repercussions of these barriers on nascent and smaller competitors were scrutinized through the
prisms of expense, technology, and access to data markets, exposing a context where innovation
and competition are frequently quashed by the formidable power of data amassed by established
entities. The inquiry further sailed through the prevailing legal and regulatory terrains, revealing
the structures that dictate data management, privacy, and sharing. The investigation sought to
decode the mechanisms, impacts, and regulatory facets of entry barriers induced by substantial

data, with a special lens focused on the Indian market.

Through meticulous exploration and case studies, the goals of comprehending, unveiling, and
scrutinizing these facets were realized, offering an exhaustive overview of the data-driven market
dynamics. The ramifications of this research are significant, especially for policymakers,

corporate leaders, and regulatory bodies. The investigation highlights the urgent need for

""Coad and Tamvada (n11).
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regulatory frameworks and policies that not only shield data privacy and security but also ensure
the market remains fertile for innovation, competition, and new entrants. The suggested legal
and policy interventions, such as data sharing initiatives, open data mandates, and fostering data
markets, stand out as crucial in moulding a future where data can be democratized and entry

bartiers can be alleviated.

However, it is crucial to acknowledge the limitations of this exploration. The primary constraint
is the specific focus on the Indian market and regulatory landscape, which, while providing
detailed insights into the local context, may not be entirely applicable or reflective of global
market dynamics. The variations in regulatory frameworks, market structures, and business
practices across different regions and countries necessitate a cautious and contextual
interpretation of the insights and recommendations provided. Moreover, the rapid evolution of
technology, data management practices, and global data regulations may give rise to new
dynamics and challenges that are not covered in the current exploration. The exploration, while
comprehensive, may not encompass all possible future scenarios, technological advancements, or

regulatory changes that could influence data-driven entry barriers.
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